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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



CITIZENS FOR RESPONSIBILITY AND 
ETHICS IN WASHINGTON, 

Plaintiff, 



V. 



U.S. DEPARTMENT OF JUSTICE, 



Defendant. 



Civil Action No. 1 ;05-cv-02078 

t 

Judge: Emmet G. Sullivan 



DECLARATION OF MELAME ANN PT JSTAY 
I, Melanie Aim Pustay, declare the following to be true and correct: 

1 ) I am the Dqputy Director of the OfBce of Information and Privacy (OIP), United 
States Department of Justice. In this capacity, I am the final decision-making authority for the 
Initial Request (IR) Staff. The IR Staff is responsible for searching for and reviewing records 
within OIP and the senior leadership ofiEces of the Department of Justice in response to requests 
made under the Freedom of Information Act (FOIA), 5 U.S.C. § 552 (2000 & Supp. E 2002). 
The IR Staff determines whether records responsive to access requests exist and, if so, whether 
they can be released in accordance with the FOIA. In processing such requests, the IR Staff 
consults with personnel in the senior leadership offices and, when appropriate, with other 
components within the Department of Justice as well as with other Executive Branch agencies. 

2) I make the statements herein on the basis of personal knowledge, as well as on 
information acquired by me in the course of performing my official duties. 
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Initial Proces sing of Plainfjff s Reg nftst 

■ . 3)B.yletterdatedJune28,2005,AimeL.Weismann,onbehalfofplaintiffCiti2ensfor 
Responsibility and Ethics in Washington (CREW), submitted a FOIA request to OIP for records 
from the Offices of the Attorney General, Deputy Attorney General, and Associate Attorney ■ 
General "discussing or mentioning in any way any penalty that the U.S. Department of Justice 
can, may, should or will propose" in the litigation of United St.te..c:v PT.,-Hp AA^^. j^, -^^,^ 
January 1. 2001. The request also sought records of any contacts 'between any and all individuals 
in the Offices of the Attorney General. Deputy Attorney General, and Associate Attorney and the 
White House .... [and] betweea Associate Attorney General Robert D. McCallum and the law finn 
Alston & Bird concerning in any way the tobacco lawsuit." OIP received the request on July 1, 
2005. (A copy of plaintiff's initial request letter is attached hereto as Exhibit A.) 

4) In its initial FOIA request letter, plaintiff requested a fee waiver pursuant to 5 U.S.C. 
§. 552(aK4)CA)(iii), which provides that a fee waiver is appropriate when disclosure of requested 
information is in the public mterest because it is likely to contribute significantly to public 
understanding of Reoperations or activities of the government, and is not primarily in the 
commercial interest of &e requester. Plaintiff based its fee waiver request on the assertion that the 
records sought "are likely to contribute to the public's understanding of the individuals and 
organizations that influence or attempt to influence the litigating position of the United States of 
America in a lawsuit of major and far-reaching consequences." 

5) In its initial FOIA request letter to OIP. plaintiff also requested exp edited processing 
based on assertions that it is a "non-profit corporation engaged primarily in disseminating 
information," and that «[t]here is a particular urgency in informing the public about the 
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Circumstances surrounding the Department of Justice's proposed penalties in the tobacco lawsuit." 
The Department of Justice permits expedition of FOIA requests pursuant to four different standards. 
See 28 C.F.R. § 16.5(d)(l)(i)-(iv) (2005). Because plaintiff did not specify a particular standard 
under which expedition was sought, we appHed the standard that comported most closely with the 
phrasing of its request. Accordingly, we interpreted the request as seeking expedited processing 
pursuant to the Department's second standard permitting expedition for requests involving "[a]n 
urgency to inform the pubUc about an actual or alleged federal government activity, if made by a 
person primarily engaged in disseminating information." 28 C.F.R. § 16.5(d)(l)(ii). 

6) By letter dated July 1 1, 2005, OIP acknowledged receipt of plaintiff s FOIA request and 
denied plaintifiPs request for expedited processing pursuant to 28 C.F.R. § 16.5(d)(l)(ii), because 
we could not identify a particular urgency to infom the public about an actual or alleged federal 
government activity beyond the pubHc's right to know about government activities in general, and 
because plaintiffs primary activity did not appear to be information dissemihation. OIP's letter also 
advised plaintiff that we would be unable to respond to its FOIA request within the statutory time 
limit because the records sought were maintained in other Offices, and suggested that plaintiff 
might wish to narrow the scope of its request in order to speed up the search process. FinaUy, as is 
customary, we advised plaintiff that we were defening a decision on its fee waiver request until we 
determined whether any fees would be incurred in the processing of plaintiff s request. This is 
OIP's standard practice and is done because non-commercial requesters are entitled to two hours of 
free search time per component In the event the searches for plaintiff s request were completed 
within that two hour period, there would be no fees charged to plaintiff In the absence of fees to 
charge there would be no heed to adjudicate plaintiffs request for a fee waiver. Accordmgly, we 
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defened our decision onplaintifrs fee waiver request mtil the time when we determined that our 
search in the Office of the Associate Attorney General would exceed two hours. (A copy of OP's 
July 1 1 , 2005 letter is attached hereto as Exhibit B.) 

7) By letter dated July 18, 2005, plaintiff submitted a new request for expedited processing 
to the Director of the Office of Pubhc Affairs (PAO). This time, plaintiff specifically sought 
expedition pursuant to the Department's fourth standard permitting such processing for requests ' ' 
involving «[a] matter of widespread and exceptional media interest in which there exist possible 
questions about the government's integrity which affect public confidence." 28 C.F.R. 
§ 16.5(d)(l)(iv). Plaintiff submitted its new expedition request under standard iv directly to the 
Director of PAO, who makes the decision whether to grant or deny expedited processing under this 

standard. Id § 1 6.5(d)(2). (Acopyofplaintiff's July 18,2005 letter to the Director of PAO is 

attached hereto as Exhibit C.) 

8) On August 5, 2005, OIP was infonned by PAO that the Director ofPAO had panted 
plaintiff's request for expedited processmg under standard iv. By letter dated August 9, 2005, OlP 
then advisedplaintiff of lie decision by the Director of PAO. We also advised plaintiff that we had 
already initiated searches in the Offices of the Attorney General. Deputy Attorney General, and 
Associate Attorney General for records responsive to its request. Finally, we reiterated that plaintiff 
could contact the analyst handhng its request if there were any questions. (A copy of OIP's August 
9, 2005 letter to plamtiff is attached hereto as Exhibit D.) 

Records Search ^.q 
, 9) In its request letter, plaintiff specifically sought records from the Offices of the Attorney 

General, Deputy Attorney General, and Associate Attorney General. Therefore, OIP 



conducted 
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searches for records responsive to plaintiffs request in those Offices, as weU as in the Departmental 
Executive Secretariat, which serves as the official repository for Attorney General, Deputy Attorney 
General, and Associate Attorney General records. 

10) By memoranda dated July 22, 2005, records searches were initiated in the Offices of the 
Attorney General, Deputy Attorney General, and Associate Attorney General. The practice for 
these three Offices is to notify each individual staff member in that Office of the receipt of OIP's 
memoranda requesting that a search be conducted, and each staff member's files, both paper and 
electronic, are then searched as necessary for records responsive to the request. A search of this 
nature typically involves hand searches of large paper files, as well as a vast number of electronic 
mail (e-mail) files. 

1 1 ) hi July and August, 2005, records searches were pommenced in the Offices of the 
Attorney General, Deputy Attorney General, and Associate Attorney General. 

12) On August 23, 2005, plaintiffs request was reassigned to a new analyst because the 
FOIA Specialist origmally handling the case dqjarted Off. 

13) By memoranda dated August 29, 2005. OIP advised the Offices of the Attorney 
General, Deputy Attorney General, and Associate Attomey General that plaintiff's request had been 
granted expedited processing under 28 C.F.R. § 16.5 (d)(l)(iv) and that, accordingly, records • 
searches should be completed as soon as possible. 

14) On September 6, 2005, a career attomey in the Office of the Associate Attomey General 
contacted me by telephone to discuss plamtiffs request. He advised me that the Office of the 
Associate Attomey General had a large volume of records potentially reqjonsive to plaintiff's 

• • • 

request, including electronic records, handwritten notes, and calendar entries. 
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15) On September 8, 2005, a staff member in Office of the Attorney General contacted me 
to discuss plaintiff's request. SheinformedmethattheOfficeofthe Attorney General had ' 
identified records that were potentially responsive to plamtiff s request. 

16) Between September 8, 2005 and September 15, 2005, the analyst handHng the case 
consulted with FOIA personnel in the Civil Division. 

17) On September 14, 2005, the FOIA Specialist assigned to plaintiff's request went to the 
OfiBce of the Attorney General to review the ffles that had been identified thus far. Those 
documents Ihat appeared responsive to plaintiff's request were copied for further processing and 
review by OIP'sIR Staff. 

18) On September 16. 2005, plaintiff's counsel, Anne Weismann, called and left a message 
with Off regarding the status of plaintiff's request. Hie FOIA Specialist assigned to plaintiff's 
request returned Ms. Weismami's caU and advised her that records searches had been initiated ^d 
were still pending in the Offices of the Attorney General, Deputy Attorney General, and Associate 
Attorney General on an expedited basis, and that OIP would provide an interim response to 
plaintiff's FOIA request when possible. 

19) On September 16, 2005, subsequent to the OIP FOIA Specialist's conversation with 
plaintiff's counsel on that same day. the Office of the Attorney General advised Off tibat it had 
completed its records search and had not located any additional records that appeared responsive to 
the request beyond those which had akeady been obtained by Off. 

20) On September 26, 2005, plaintiff's counsel, Anne Weismann. again called the FOIA 
Specialist assigaed to plaintiff's request. The FOIA Specialist infonned Ms. Weismami that Off 
had completed its records search in the Office of the Attorney General, but that the records located 

I 

If ' 
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in that Office required fiirflier review, including consultations with other Department components, 
before an interim response could be provided. Such consultations are required by Department of 
Justice regulation 28 C.F.R. § 16.4(c)(1) (2005), and are appropriate in determining whether to 
disclose records when other components within the Department have an interest in the documents. 
The consultations envisioned at that time were with FOIA personnel in the Offices of the Inspector 
General, Solicitor General. Professional Responsibility, and Legislative Affairs, and in the Justice 
Management, Civil, and Criminal Divisions. The FOIA Specialist also advised Ms. Weismami that 
records searches were continuing in the Offices of the Deputy Attorney General and Associate 
Attorney General. 

21) On October 3, 2005, a career attorney in the Office of the Associate Attorney General 
contacted the Senior Counsel for the IR Staff to discuss plaintiffs request. He advised OIP that he 
was conducting a search for records in the Office of the Associate Attorney General. " 

22) During October. 2005, liie FOIA Specialist assigned to plaintiff s request continued to 
review the documents located in the Office of the Attorney General. 

23) On October 14, 2005, the career attorney in the Office of the Associate Attorney 
General gave me an update on the status of his search. 

24)- On October 26, 2006, the FOIA Specialist assigned to plaintiffs request contacted the 
. Office of the Deputy Attorney General to check on the status of the search. 

. 25) On November 1, 2005, the career attorney in the Office of the Associate Attorney 
General called and advised that his search was complete. 

26) On November 2. 2005, the FOIA SpeciaUst assigned to plaintiffs requesfand the IR 
Staff Senior Counsel retrieved copies of potentially responsive records from the Office of tiie 
Associate Attorney General. 

4 

* 

* 
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27) On November 4, 2005, the FOIA Specialist assigned to plaintiffs request had 
additional discussions with the search contact in the Office of the Deputy Attorney General. 

28) On November 16, 2005, the FOIA Specialist assigned to plaintiffs request, the IR Staff 
Saiior Counsel and I conferred on the status of the request and made plans for providing plaintiff 
with an interim response that would have addressed the status of plaintiff s request in the three 
offices, and made a determination on plaintiLfiPs fee waiver request. 

29) One day later, on November 17. 2005, OIP was advised that plaintiff had filed suit. 
During the next few weeks, discussions ensued with plaintiffs counsel concerning the possible 
narrowing of her request to reduce the number of responsive documents. The interim 



response 



letter was put on hold while the parties discussed a possible narrowing of plaintiff s request; 

30) On December 9 and 13, 2005, Off searched the electronic database of the Departmental 
Executive Secretariat, which uses a central database to control and track certain incoming and 

+ * 

outgoing correspondence for the Offices of the Attorney General, Deputy Attorney General, and 
Associate Attorney General. Ihose documents that appeared responsive to plaintiffs request were 
retrieved for further processing and review by Off 's IR Staff. 

3 1) On December 20, 2005, the IR Staff Senior Counsel and I went to the Office of the 
Associate Attorney General to conduct a more targeted search for responsive records. The FOIA 

» 

Specialist assigned to plaintiffs request continued her review and processing of the records that had 
been located thus far. 

32) By memorandum dated December 22, 2005, the Office of the Deputy Attorney General 
advised OEP that it had completed its records search and did not locate any records 



responsive to 



plaintiffs request. 
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Review of Records Prior to Narrowing of Req uest 
33) As originally worded, plaintiffs request was exceptionally broad, spanning a four-year 
period and encompassing documents that mentioned in "any way any penalty" that the government 



"can, may, should or wiU propose" in the tobacco litigation. Once OIP completed the records 
searches in theOffices of the Attorney General and Deputy Attorney General, and expended 
plaintiff's two free hours of search time in tiie Office of the Associate Attorney General, over four 
hundred and fifty documents had been located, and consultation and referral packages were 
thereafter prepared for no less than seven Department components - with the Offices of the 
Inspector General, Solicitor General. Professional Responsibility, and Legislative Affairs, and in the 
Justice Maxxagem_ent, Civil, .^d Criminal Divisions. Als^ 

Office of the Associate Attorney General consisted of an estimated 62.000 e-mail communications. 
three hundred pages of hand written notes, fifly pages of electronic files, one hundred pages of ' 
p^er files, and an mdeterminate number of calendar entries. 

34) As records were located and compiled throughout the pendency of OP's records 
searches, IR Staff conducted a continual analysis and review of the documents located. This 
process included the identification and excision of duplicative and non-responsive material, creation 
of 'Vorking" docmnent sets and corresponding document indexes, identification of the vari 



vanous 



Department components' equities in the records, and the assessment and assembly of necessary 
consultations and/or referrals with those components maintaining such equity, and the appHcation of 
any FOIA exemptions to the material. The.possibility of providing an interim response to plaintiff 
was repeatedly assessed; however, just one day after a decision was made to provide an interim 
response, plaintiff filed suit and so the interim response was delayed while the parties worked to 
narrow the scope of the request. 

-9- 



^:8^sm-.i%s °°6^oa^ri]in5t^% mMbi^m^ m^Vo?h§^. 



Case 1 :05-cv-02aza-E 
ase 



Narrowing of Plaintiff s Reg iiftst 
35) On January 9, 2006, defendant's principal counsel advised OIP that pursuant to 
connnunications with plaintifiPs counsel, Anne Wiesmann, plaintiff had agreed to narrow the scope 
of its request to "documents dealing with the identification and selection of remedies sought by the 
Department and any changes to particular remedies sought by the Department fi:om January 2005 
onward, including records discussing, mentioning or referring in any way to the government's 
decision to reduce the penalties it is seeking against the tobacco industry from $130 billion to $10 
bilUon or the govermnenf s decision to offer testimony from any witness during the remedies phase 
°f ^^ ^ United States v. Philip Moms." Additionally, plaintiff agreed to narrow its request to 
exclude^ourt filiiigs..9nd.correspondence.- - — 



36) Based on plamtifTs January 9, 2006 reformulation of its request and the narrowing, 
DIP'S IR staff re-reviewed the universe of potentially responsive documents, which had been 
assembled for processmg in preparation for an interim response. Based on the narrowed scope of 
plaintiffs request, OIP was able to hone in on and more readily.process those records - a task that 

I * 

had initially proven difEcult given the breadth of the original request. Further, 



as a result of 



one consultation was 



plaintiffs narrowed request, Off was able to drastically reduce the amount of responsive material 
a total of twenty pages of documents and, consequently, the need for all but 
completely elimmated, as was the need for aU but two referrals. 

OIP's Interi m Resp onsp. to Plaintiff 
37) By letter dated January 19, 2006, OIP provided an interim response to plaintiff. Off 
notified plaintiff that its request for a fee waiver pursuant to 5 U'.S.C. § 552(a)(4)(A)(iii) had been 
denied based upon the apphcable statutory standards, Department of Justice regulations, and case 
law. We also advised plaintiff that we were categorlzmg it as a "non-media, non-commercial" 
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requester under 5 U.S.C. § 552(a)(4)(A)(ii)([II), and as such it was entitled to two free hours .of 
search time and 100 free pages of records per component. Moreover, we informed plaintiff that 
while our records searches in the OfBces of the Attorney General and Deputy Attorney General had 
been completed, we were unable to complete our records search in the Office of the Associate 
Attorney General within the two hours of free search time allotted to plaintiff We advised plaintiff 
that we estimated it would take an additional twelve hours to complete our search in the Office of 

I- 

the Associate Attorney General and that the search fees would total $336.0.0. Pursuant to 
Department of Justice regulations, we required an advance payment of that fee. To date plaintiff 
has not remitted payment. (A copy of this letter is attached hereto as Exhibit E.) 



38)_Jn.OIP2s-iQterim-r-esponse^e-also-infomed-plaintiffthatT)ursuant-to-oWrec^^ 



searches, and based upon the narrowed scope of its request, we located five responsive documents, 
totahng twenty pages. Of these, one document, totaling one page, was withheld in full pursuant to 
the attomey-cHent, attorney work-product, and deliberative process privileges of Exemption 5 of the 
FOIA, 5 U.S.C. § 552(b)(5). Regarding the remaining responsive documents, we notified plaintiff 
that we had referred two documents, totahng thirteen pages, to the Civil Division, and two 
documents, totaling six pages, to the Criminal' Division.' 

39) The broad scope of tihe initial wording of plaintiff s request made the searches for 
responsive records daunting and time-consuming. Moreover, the broad wording initially 
encompassed hundreds of documents that needed to be referred to other Department of Justice 
components. If, at any time plaintiff had narrowed its request, the search for and processing of 



_ Upon consultation with the Office of Professional ResponsibiHty, it was subsequently 
determined that all twenty pages of the documents responsive to plamtiff s request are also 
protected in their entirety by FOIA Exemption 7(A). 
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records would have been significantly faster. Iromcally, the .filing of tbis lawsuit itself resulted 
delay of preparation of an interim response because attention was focused on preparing the Answer 
and coordinating with the litigator. Throughout the process, plaintiffs request was. being handled in 
a routme manner, and progress was being made consistently throughout that time. 

Plaintiffs A dministrative App eals 

40) By letter dated July 1 8, 2005, plaintiff administratively appealed OIP's denial of its 
request for expedited processing to the Co-Director of OIP. (A copy of plaintiff s July 18. 2005. 
administrative appeal is attached hereto as Exhibit F.) 

41) By letter dated August 12, 2005, the Co-Director of OIP advised plaintiff that because 



__^DireclQiLo£tfae-Qffice-Qf-P-ubli(^Affairs-had-affordedits-re-qu m expedited treatment, i te " 

administrative appeal of OIP's denial of expedition was moot. (A copy of OIF's August 12. 2005 

response to plaintiff s administrative appeal is attached hereto as Exhibit G.) 

42) By letter dated July 1 1, 2005, plaintiff administratively appealed the Civil Division's 
denial of its fee waiver request to the Co-Director of OIP. (A copy of plaintiff s July 11. 2005 
admipistrative appeal is attached hereto as Exhibit H.) 

43) By letter dated July 28, 2005. OP acknowledged receipt of plamtiff s July 1 1, 2005 
administrative appeal. (A copy of OIP's July 28, 2005 letter is attached hereto as Exhibit I.) 

44) This appeal was assigned to an OIP career senior counsel on August 10, 2005, and the 
relevant backgromid information was received firom the Civil Division on September 20, 2005. 
Upon review of the background material, and in order to draft a response, the.senior comisel 
assigned to plaintiffs appeal had multiple substantive conversations with personnel in the Civil 
Division seeking clarification and additional information. The senior counsel assigned to 
plaintiffs appeal was actively working on drafti»g a response by mid to late November through 
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late December, and had a final draft prepared by early January. The response letter was in for 
reviewfrom January 10 to January 23, 2006. Off 's response to plaintiff s administrative appeal 
was completed and an advance copy faxed to plaintiff on January 23, 2006. 

45) During the time period in which Off was preparing its response to plaintiffs 
administrative appeal, the senior counsel assigned to the appeal had many other duties and 
responsibilities including supervising litigation, reviewing fee waiver appeals of other Off staff 
members, working on approxhnately forty other pending administrative appeals, performing 
designated FOIA ombudsperson work, drafting letters and appeal recommendations, and • 
instructing in FOIA training progr^s. 



A60_B_y_ktter_datecUmiuaxy-23-2406r-&e-Bifeetor-of 



was 



affiming the determination of the Civil Division,^ (A copy of OIP's January 23, 2006 response to 
plaintiffs administrative appeal is attached hereto as Exhibit J.) 

I declare under penalty of perjury that the foregoing is true and correct. 



MELAMB ANN PUS.TAY 



Executed this |C>day of March, 2Q06, 



This appeal letter adjudicated plaintiff s administrative appeal based upon information 
Identified as disclosable by the Civil Division. This letter also advised plaintiff that going 
forward, it would be well advised to clarify whether pubHcly available records were'intended to 
be within the scope of its request given that it was unclear. 
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FOIA REQUEST 

Melanie Ann Pustay 

Deputy Director 

Office of Infommtion and Privacy 

Department of Justige 

Suite 570, Flag Building 

Washington* D.C. 

BY FAXt 202-514-1009 

Dear Ms, Pustay: 




RECEIVED 

JUL 1 2005 

Office of Information and Privacy 



^ 



eitizeny^rRBSponsibilhy and lithics in Washington ("CREW7 makes this 
request for records, regardless of fonnat, medium, or physical characteristics, and 

jSirJJn IT??^'' ™'''*' ""^ information, pursuant to the Freedom of Information Act 
t f UiA ), i U.b.C. §552, ctsgg, and U.S. Department of Justice regulatiotis 28 CFR 
Part 16. ' 

This request is fijr any all records in the Offices of tiie Attorney General. Deputy 

Attorney General, and Associate Attorney Genera] relating in any way to the 
government's proposed penally in United States of Amer^;, v, fW ^^j Morris, Tnr ^ al 

Qv^ Acuon No 59-2496 (GK) (P^^:^^S^^^;^^S^£^''^^^ 
CREW seeks all memoranda, communications and records of any kind a«d from any 
soittoe. regardless of format, mediimi, or physical characteristics, from January L 2001 
to tiie present, disd^stofi -Of aentiomng in any way any penally that tfac U.S. Department 
of Justice, onbehalf of the plaintiff United States of Anjerica, can. may. should or™ 
propose m the above-referenced Ktigation. TWs request includes, but is not limited to 
S^t^Z"^ tne^txonmg, ot referring in- any way to the government's decision to 
Sn^ ri^^ « se^ against the tobacco industry from $130 bUUon to $ 10 
biUion. CREW also seeks all recoi4s;tc^ating in any w^ to aiQ^ offer of settlement in the 

Jnc R J. Reynolds Tobacco Co.. Brown & Williamson Tobacco Coip,, lj,rillard 
Tobacco Co Inc., Liggett. Group, Inc., American Tobacco Co., Philip Morris 

S^ C^P^es, BAT P C.C. & BAT Investments, the Council for Tobacco ' 
Kcscaich - U.S.A., Inc., and The Tobacco Institate, Inc. 

In addition, CREW seeks any and all-record* of nnv n««*=^*» !,««,, :.. j 1 , 

n DuPon. C>rd^e,^N.vv..^.„a BOO. .^Wg,,^^^„, ,,. ,„„, 



ZJUf 
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'AGE 03 



Associate Attorney Gaistal and the White House conceioing m any ^yay the tobacco 
lawstilt CHBW aJsD siSieks records of any contacts betwee)! -Associate Attpmcy Qeneral 
Robeit D.'McCaUum and the law &m Alston & Bird concerning in any vvay thiB: tobacco 
lawsuit 

Wb seek records of any and all kind, including eleotzonic records, audiotapes, 
videotapes, and photographs. Our request includes any telephone messages, voice inail 
messages, daily agenda and calendars, information about scheduled meetings and/or 
discussions, -whether in-person or over the telephone, ageiodas for those meetings and/or 
discussions, patticipaflts incltided in those meetings and/or dispussions, minutes of any 
such meetixigs and/or discussions, the topics discussed at those meetings and/or 
discussions, e-mail regarding meetings and/or discussions, e-mail, or ^csimiles sent as a . 
result of those meetings and/or discussions, and trattscripts or notes of any such meetings 
and/or discussions. 



anis your posmon mat aoy portion of the requested records is ex empt from 
"disclosure, CREW requests that you prbvide it with an index of those documents as 
required under Vaiiafan v. Rosen. 484 V2d 820 (D.C. Cir. 1 973), sSEt, denied, 415 U.S. 
977 (1972). As you are awatei, a Vaagfan index must describe each documeitf clauned as 
exempt -with sufiScient specifidty "to permit a reasoned judgment as. to whether the 
material ia aeiually exempt under FOIA." Founding Chtirch of Sdet^tnlogy y. Sell, 603 
F.2d 945, 949 (D.C. Ch". 1979). Moreover, the YaUgfaa index must "descifbe eacJh 
documents poitiott thereof withhdd, and for each withholding it must discuss the 
consequences of supplying the sought-after information." King v. U.S. D ep't of Justice 
830 F-2d 210, 223-24 <D.C. Cir. 1987) (emphasis added), SaSwr, '"thti wilhhcWhi^ 
a^cy must si^ipjy 'a relatively detailed justification, specifically identifying the reasons 
•why a particular exemptiosn is relevant and correlatmg those claims -with the particular 
part of a withheld document to which they apply."' M. at 224 (citing Mead Data Central 
V. U.?, p^p-t of the Air Fffrcq, 566 P.2d 242, 251 (D;C. Cir. 1977). — ^«^^-^*^ 

In the event that some portions of the requested records are properly exempt fiom 
disclosure, please disclose any reasonably segrcgablc »oh-exempt portions of the 
requested records, gee 5 U.S.C. §55i2(b). If ft is your position that a dooumetit contahis. 
non-exempt segments, but ihat those tion-exempt segments are so dispersed throughout 
the document as to make segregation impossible, please state what portion of the 
docmiMit is non-exempt^ and bow the mateiial is dispersed throughout the document 
MmOff^Cct)Xp\ \, 566 F.2d at 261. Claims of nonsegrcgability must be made with the 
same degree of detail as icqtiirBd for dlauns of exemptions in a Vgughn index. If a 
request is d«mied ih whole, please slate specifically that it is not reasonable to segregate 
portions of the record for release. . ** » 

Keqaest for Expedition 



1 

< o 
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Pursuant to 5 U.S.C. §552(a)(6)(E)(T) and Departmeftt of Justice regulations-^ 28 
CFR part 16,. CREW requests that the Department of Justice expedite titie processing of 
this request in light of the compelling jcieed fbr the requested infonMrtioa. CREW is a 
non^-prbfit coipozation engaged primarily in disseminating information it gathers from a 
variety of sources, including the Freedom of Inforttiation Act, and seeks fhe information 
requested in this FdIA request for the express purpose of disseminating, it to the public, 
CREW'S >Yebsitc, www,cittzgnsforetfaics.bgg, contains numerous examples of its efforts, 
including a link to a site, prepared by CREW, that details the many activities of Jack 
Abramoff; a Washington lawyer and lobbyist currently under criminal investigation, and 
the many powerful individuals linked to Abramoff through such things as campaign 
contributions. CREW recently published a report, Addicted to Pom: Haw Members of 
Congress. Benefit from Pornography, that details, the campaign contributions that 
members of Congress had received from corporations involved in pornography. It is 
CREW^s hope that by disseminating this type of infoErroation, the public will be better 
able to evaluate the actions of our public officials and vvill have a more effective voice, . 
including in the voting booth. 



Thfito is a particular urgpncy in informing the public about the circumstances 
surroundmg the Department of Justice's proposed penalties in the tobacco lawsuit News 
reports have suggested that the proposed penalty was the product of improper political 
influence bron^t to bear on the government's trial team of career lawyers and that these 
influences included improper attempts to have government witnesses alter their trial 
testimony. The public, as well as tiie court that is considering this matter, has a need to 
Jcnnw the true facts underlying the government's proposed penalties. Accordingly 
CREW requests that this request be expedited. " 

It 

Fee Waiver Request 

In accordance with 5 U.S.C. §552(a)(4XA)(iii), CREW iequests a waiver of fees 
associated wilh ptoocssing iMs request for records^ The subject of This request eonocms 
the opeiations of Ihe fedetal government and fhe disclosures -will likely conuibute to a 
bett« understanding of relevant government procedures by CREW and the general public 
jn a significant way. Moreover, 1i»e request is primarily and fundamentally for non- 
commemial purposes. 5 U.S.C. §552(aX4XAXiii). && &£., McClcIian EcolngJc;,! v. 
Cste 835 F^ J 282, 1285 (9* CJr. 1987). SpccificaH^g iese ^rds^ jikLly t o 
contribute to the pubUc's understanduig of flie individuals and organizations that 
injluenre or athanpt to influence the litigating position of the United States of Am^srica in 
a lawsuit of major and iat»reaching consequences. 

CREW is a non-profit corporation, organized under section 501(c)(3) of the 
hitemal Revenue code. CREW is committed to the protection of the citizea's right to be 
awre of the aotiylties of government officials and to ensuring the integrity of those 
oHJcials. CREW is dedicated to empowering citizens to have an influential voice in 
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goveiDttiBnt decisions and in the government decision-makilig process. CREW uses a 
combination of research, litigatioii, and advocacy to advance its missioiL Tb.e release of 
infoitoation gameted througjbi this request is not iti CREW- s flnancial interest. CREW 
will analyze the infoimadon responsive to this J^uest, and will likely share its analysis 
with the public, either tfaroughmemorandumSt reports or press rBlcaaes. 

Under these circujddi^tances, GREW fidly satisfied the criteria for a fee waiver. 

If you have any questions about ttuis request or foresee any problems in releasing 
fully the requested records on an expedited basis, pWe call either Anne Wcismann of 
Melanie Sloan at (202) 588^5565. Also, if CREW*s rtcquest for a fee waiver is not 
granted in full, please .c<tfitact our office itntnediately upon making such determination. 
Please send the requested docutoents to Ahne Weismann, Citizens for Rcsponsftiility and 
Ethics in Washingtoti, 1 1 Dupont Circle, N-W., 2^ Floor, Washington, D.C 20036. 



Sincerely, 




L-WHSMANN 



i 
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U.S, Department of Justice 

Office of Mbiraatioai emd Privacy 



Telephone: (202) 514-3642 



Ms. Anne Weismaim 

Citizens for Responsibility and Ethics 

in Washington 
1 1 Dupont Circle, N. W. 
2^^ Floor 
Washington, DC 20036 

Dear Ms. Weismann: 



Washington, B.C. 20520 

JUL 11 2005 

Re: AG/05-R0788 
DAG/05-R0789 
ASG/05-R0790 
MAP:CLM:NT 



FILE COPY 



This IS to acknowledge receipt of your letter dated June 28. 2005, whicli was received in Ms 
Office on My 1, 2005 in which you requested records concerning the government's proposed penalty 
m United States v. Philip Morris. Inc. This response is being made on behalf of tiie Offices of the 
Attorney General, Deputy Attorney General, and Associate Attorney General 



f-^. n ■ ^ "1? ^^ff yoF letter as requesting expedited processing of your request pursuant to 
^e Departm^it's standard pemntting expedition for requests involving «[a]n urgency to in?onn the 
public about an ^tual or alleged federal government activity, if made by a person prLarily engaged in 
t^l^^TT^ fT'^'^l 28 C.F.R. § 16.5(d)(l)(ii) (2003). 5ased on l£e infoS^ou havf 

S Tj,?nffit f •. ^r "^"^^ ^°' '"^"^''^ P^°^^^^S "^^ «^^ standard saould be 

^ed. This Office cannot identify a particular urgency to inform tte pubHc about an actual or alleged 

addi^on, the pnn^ activity of your organization does not appear to be infomiation dissertation, ' 

which^requnredforarequestertoqualify for expeditedprocessingunderthis standard. Nevertheless 
pleasebe adysed that your requesthas been assignedtoaF^^ 

SniT^" of the Attorney Genial, Deputy Attorney General, and As'ciate " 

Because the records you seek are maintamed outside of this Office, we have not been able to 
con3plete the searches to detemdne whether there are records within the scope of your rll " . 

^rSSv ^7f^ ^ '^t.'Z "^^^ ^^ ^' twentylworking-day time limit in th^case, as well as 
Je toi additiond d^ provided by the statute. In an effort to speed up our record searches, you mlf ' 
wish to nartow.the scope of your request to limit the number of potentially responsive reco Zr aiee 
Slltr^' " ^' f- processing, should records be located; or you may wish to awa^ t^f 
completion of our record searches to discuss either of these options. 

^^^^^ ^^1 """^ ^^ T^' ^ ^^'^ °^ y^"^ '"1^^^ ^°^ a f^« waiver. We wiU do so after we 
determme whether or not fees will be assessed for this request 
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If you have any questions or wish to discuss reformulation or an alternative time frame for the 
processing of your request, you may contact Nicole.Trudeau, the analyst processing your request, at . 
(202) 514-3642. ' ' 

If you are not satisfied with the denial of your request for expedited processing, you may 
administratively appeal by writing to the Co-Director, Office of Information and Privacy, United States 
Department of Justice, Flag Building, Suite 570, Washington, DC 20530-0001, within sixiy days from 
the date of this letter. Both the letter and the envelope should be clearly marked "Freedom of 
Information Act Appeal." 

Sincerely, 






Melaaie Aon Pustay 
Deputy Director 
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C^ R P'XX?^ I ^*^^^^^ f^^ responsibility 
^^^^-■-' ▼▼ I and ethics in Washington 



July 18, 2005 



FOIA REQUEST 

Tasio Scalinos 

Director 

Office of PubUc Amcis 

U.S. Department of Justice 

Room 1 128 

950 Pennsylvania Avenue, N. W. 

Washington, D.C. 20530-0001 

Dear Ms. Scalinos: 



By±e Jte r d ated . Tu n e 28. 2 0Q§^€Jtiza3s^^-RespoBsibaity-and-Etfaicsiir 



Washington ("CREW") submitted to the Office of Information and Privacy, U.S. 
Department of Justice, a request for records pursuant to the Freedom of Information Act 
("FOIA"), 5 U.S.C. §552, etseq, and U.S. Department of Justice regulations, 28 CFR 
Part 16. The request sought aU records in the OfBces of the Attorney General, Deputy 
Attorney General, and Associate Attorney General relating in any way to the 
government's proposed penalty in United States of America v. Philip Morris. Tnc. P,t al 
Gml Action No. 99-2496 (GK) (D.D.C.) (hereinafter "tobacco lawsuit."). CREW also 
sought all records relating in any way to any offer of settlement in the tobacco lawsuit 
ttom auy source whatsoever, and all records of any contacts between any and all 
mdividuals in the Offices of the Attorney General, Deputy Attorney General, and 
Associate Attorney General and the White House concerning in any way the'tobacco 
kwsmt In addition, CREW sought records of any contacts between Associate Attorney 
General Robert D. McCallum and the law firm Alston & Bird conceming in any way Ihe 
tobacco lawsuit. A copy of this request is attached. 

CREW requested that OIP expedite CREW's FOIA request in light of the 
compeUmg need for the requested information. As explained in our request of June 28 
2005 CREW is a non-profit corporation engaged primarily in disseminating information 
It gathers firom a variety of soiirces, including the Freedom of Information Act, and seeks 
the information requested in this FOIA request for the express purpose of disseminating 
It to the pubUc. CREW's website. www.citizensfnTftthiP.. r.r ^ contains numerous 
examples of its efforts, including a link to a site, prepared by CREW, that details the 
n^y activities of Jack Abramoff, a Washington lawyer and lobbyist currently under 
cnmmal mvestigation. and the many powerfiil individuals linked to Abramoff through 
such tlungs as campaign contributions. CREW recently published a report, ^ii/cfei fo 
Fom: How Members of Congress Benefit from Pornography, that details the campaign 

11 DuPont Circle, N.W., 2nd Floor . Washington, D.C. 20036 

(o) 202.588.5565 (c) 202.841.5096 



■UaseT:U5-cv"02(D78"-EG"S Document 57-3 Filed 06/1 6/2008 Page 25 of 50 

Case1:05-cv-020,o-EGS Document 45 Filed 11 /09,-J06 Page 25 of 50 



contributions liiat members of Congress had received from corporations involved in 
pornography. 

Moreover, there is a particular urgency in informing the public about the"^ 
circumstances surrounding the Department of Justice's proposed penalties in the tobacco 
lawsmt News reports have suggested that the proposed penalty was the product of 
improper political influence brought to bear on Hie goverpment's trial team of career 
lawyors and that these influences included improper attempts to have government 
witnesses alter their trial testimony. The public, as weU as the court that is considering 
this matter, has a need to know the true feels underlying the government's proposed 
penalties. 

By letter dated July 1 1, 2005, Melanie Ann Pustay, Deputy Director of the Office 
of Mormatiori and Privacy, advised CREW that our request for expedition had been 
demed. A copy of that letter is also attached. CREW has now appealed that 
determination; a copy of CREW's ^¥«aLtogether-wth-ateehmeBtsiis-endosed-h^emir 



CREW also requests, pursuant to 28 CFR 16.5(d)(l)(iv), that its request be 
expedited because the underlying subject of the request is a matter of widespread and 
e^ptional media interest, as documented in the numerous news articles submitted with 
CREW s qjpeal of July 18, 2005. Moreover, there exist possible questions about the 
govermnent's integrity which affect public confidence. As we explained in our mitial 
request for expedition and in our appeal, press articles, members of Congress, and 
numerous other public health organizations have raised serious questions about whether 
the government's proposed penalty in the tobacco litigation is the result of improper ^ 
pohtical mfluence. Indeed, DOPs own Office of Professional Responsibility has 
mitmted an mvestigatian into these aUegations. Thus, CREW satisfies fiilly the 
reqmrements for expedition set out in 28 CFR 1 6.5(d). 

For the foregoing reasons, as well as those set forth in CREW's FOIA request of 
June 28 2005, and its appeal of July 18, 2005, CREW requests its June 28 FOIA request 

DS CXpcUIlGu., 



Sincerely, 




UJ 



ANNE L. WEISMANN 
cc: Melanie Ann Pustay 
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U.S. Department of Justice 

Office of laformatioii and Privacy 
Telephone: (202) 514-3642 Washington, D.C, 20530 

AUG 9 2005 ■ 

Ms. Anne Weismana 

Citizens for Responsibility and Ethics 

in Washington Re; AG/05-R0788 
11 Duppnt Circle, N.W. DAG/05-R0789 

2"*--Floor ASG/05-R0790 

Washington, DC 20036 MAP:CLM:NT 

Dear Ms.Weismann: 

This is ia response to yoiir letter dated My 18, 2005, to the Director.of the Office of Public 
Affairs seeking expedited processing of your Freedom af loformation Act request for records 
concerning the goventment's proposed penalty in United States v. Philip Morris, Inc, 



In your letter to the Office of Public Affairs, you requested expedited processing on the basis 
that the material requested is "[a] matter of widespread and exceptional media interest in which there 
exist possible questions about the government's integrity which affect public confidence." 28 C.F.R. 
§ 16.5 (d)(l)(iv). Pursuant to Departtnent policy, the Director of the Office of PubKc Affeirs makes the 
decision whether to grant or deny expedited processing under this standard. Id, § 16,5 (d)(2).- Please 
be advised that the Director has granted yoxxr request for e^qpedited processing. 

As we advised you in our letter dated July 1 1, 2005, we have already initiated searches in the 
Offices of the Attorney General, Deputy Attorney General, and Associate Attorney CJeneral. If you 
have any questions regarding this roatter, you may 'contact Nicole Trudeau, the analyst handling your 
request, by telephone at the above number or you may write to her at the above address. 

Sincerely, 

Melanie Ann Pustay 
Deputy Director 
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U.lS. ibepartment of Justice 

- — Office of Infoimatlon and Privacy ' 




Telephone: (202) 514-3642 



Washington. B.C. 20530 



Ms. Anne Weismann 

Citizais for Responsibility and Ethics 

in Washington 
11 Dupont Circle, N.W. 
T^ Floor 

Washmgton, DC 20036 
Dear Ms. Weismann: 



JAN 19 2006 

Re: AG/05-R0788 
DAG/05-R0789 
ASG/05-R0790 
MAP:VRB 



This is in response to your Freedom of Information Act (FOIA) request dated June 28 
2005, and received in this Office on July 1, 2005, in whicif ^otfffequested certain records ' 
concermng the government's Utigation of United States v. PhJlin Motris, Tnr This response is 
made on behalf of the Offices of the Attorney General, Deputy Attorney General, and Associate 
Attorney General. ■_ 



By letter dated July 1 1, 2005, we acknowledged receipt of your request and, in an effort 
to speed up our searches for responsive records, suggested that you narrow the scope of your 
request However, because we did not receive any response or indication from you that you were 
wiUmg to narrow the scope of your request, we initiated records searches based on the phrasing 
of your mitial letter to this Office, which sought records "discussing or mentioning in any way 
any penalty that the U.S. Department of Justice ... can, may, should or wiU propose" in the 
htgation of United States v. Philip Morris, Tnc since January 2001, as well as records of a 
number of contacts "concerning in any way the tobacco lawsuit." Subsequently, on January 9 
2006, after the commencement of litigation in this case, you agreed to narrow the scope of yoilr 
request to "documents dealing with the identification and selection of remedies sought by the 
Departaient and any changes to particular remedies sought by the Department from January 2005 
onward, mcluding records discussing, mentioning or referring in any way to the government's 
. decision to reduce flie penalties it is seeking against the tobacco industry from $130 billion to 
$10 bilhon or the government's decision to offer testimony from any witness during the remedies 
phase of trial m United States v. Philip Morris," On otheroccasions, you also advised that you 
fflre not mterested m receiving Court fiUngs or correspondence. ^Accordingly, we were able to 
sigmficantly narrow the scope of our records searches based on this new formulation of your 
request "^ 

You have requested a "public interest" fee waiver for this request A fee waiver is 
appropriate only when "disclosure of the [requested] infonnation is m the public interest because 
It IS likely to contribute significantly to public understanding of the operations or activities of the 
government and is not primarily in the commercial interest of the requester " 5 U S C 
§ 552(a)(4)(A)(iii); seealso 28 C.F.R. § 16.1 l(k) (2005) (six fee waiver factors to be ' 
considered). While the records you seek do concern the operations or activities of the 
Department of Justice and you do not appear to have an overriding coimnercial interest in the 
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records, other relevant factors have not been met. Your blanket assertion that "these records are 
likely to contribute to the public's understanding of the Individuals and organizations that 
influence or attempt to influence the Utigating position of the United States of America in a 
lawsuit of major and far-reaching consequences" is not a sufficient basis for me to grant a fee " 
waiver. First, you provide no evidence that, in fact, any individual or organization attempted to 
influence or did influence the government's litigating position. Moreover your statement is too 
ephemeral a basis on which to grant a fee waiver. See American Fed'n of Gov't Rmnlovees v 
United States Dep't of Commnrof. 632 R Supp. 1272, 1278 (D.D.C. 1986) (fmdmg allegations 
of malfeasance too ephemeral to wanrant waiver of search fees without further evidence that 
informative material will be found), afTd on other grounds 907 F.2d 203 (D C Cir 1990)- 
Fazzini v. United States Dep't of Tnstin-,, No. 90 C 3303. sHp op. at 1 1 (N.D. m. May 2, 1991) 
(holdmg that allegations of government coverup, unsupported by objective evidence, do not 
create legitimate public interest for purposes of fee waiver); Cnr^V]m v TT nited States 

054 F. Supp. 1 104, 1105 (D. Colo. 1987) (finding mere allegations of wrongdoing do not justify 
. fee waiver). " J •' 

Further, a fee waiver is granted when it is determined that the substantive content of the 
disclosable portions of the records requested is likely to contribute significantly to public 
understandmg of government operations or activities. See 28 C.F.R. § 16 1 l(k)(2)(ii) Based 
upon our review of the documente we have located, our knowledge of the subject matter, and our 
general famihanty with the records that are responsive to this request, I have determined that a 
fee waiver is not appropriate. The records you seek are virtually inherently protected by the 
attorney work-product, attomey-cUent, and defiberative process privileges. To warrant a waiver 
or reduction of fees, the pubUc's understanding of the subject matter in question, as compared to 
tiie level of pubhc understanding existing prior to the disclosure, must be Ukely to be enhanced 
by the disclosure to a significant extent For the records that are being withheld, there can be no 
mcreasem public understanding of the government's operations, and so a fee waiver is not 
warranted, g^ Van Fripp v. Parks, No. 97-0159, slip op. at 10 (DJD.C. Mar. 16, 2000) (stating 
that re^aewmg agencies and courts should consider . . . whether the disclosable portions of 
requested information are meaningfully mfoimative in relation to the subject matter requested" 
(citing agency s fee waiver regulation)). Thus, we have denied your request for a fee waiver at 

tmstune. Ifm the course ofprocessing your request fiirther we determine that a fee waiver is 
appropnate for a particular document, we will provide it without cost. 

^ IT Q r^^«o-f v?-?!?^'.™^^ ^'''' ""^ * non-media, non-commercial requester pursuant to 
1 hn • ^ ^/2(^X4)(A)(u)(III). Therefore, you are entitled to two firee hours of search time and 
o o^n^i'^^'^^^ P^^ component without incurring search or duplication charges 

L, '! ^ 16.11(d). Beyond the two hours of free search time per component to which you 
are entitled, you wiU be required to pay for additional search tune incurred at the cost of $28 00 
T^<ft ^?!^.?'^''^ ^^ professional personnel in obtaining these records. See 28 C.F R 
§ 1 6. 1 Kmm. DupUcation fees beyond one hundred pages will be assessed at ten cents per ' 
page, b^ 28 C.F.R. § 16.1 1(c)(2). Because you have not been granted a fee waiver and have not 
mdicated ^ amount that you are willing to pay, by this letter we are providing you with the 
results of the two free hours of search time per component that we have provided you 
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We conducted records searches in the Departmental Executive Secretariat, which is the 
official records repository for the Offices of the Attoiney General, Deputy Attorney General and 
Associate Attorney General, and in flie Offices of the Attorney General and Deputy Attorney 
General. We also initiated a records search in the Office of the Associate Attorney General; 
however, we were unable to complete our search in that Office within your two hours of j&e'e 
search tune. At this time, five documents, totaling twenty pages, responsive to your request have 
been located. One document, totaling one page, is being withheld in full pursuant to Exemption 5 
of the FOIA, 5 U.S.C. § 552(b)(5), which pertains to certain inter- and mtra-agency 
comniumcatioiis protected by the attorney-client, attorney work-product, and deliberative process 
pnvileges. This document is not appropriate for discretionary disclosure. 

We have referred two documents, totaling thirteen pages, to the Civil Division, and two 
documents, totaling six pages, to the Criminal Division. 

As mentioned above, we have not yet completed our records search in the Office of the 
Associate Attorney General. We estimate that it will take an additional twelve hours to complete 
oi^search m ttiat Office. If you wish for us to contmue searching for responsive documents in the 
?o?^ t' ^^^^''^ Attorney General, you must pay for the additional search time at a rate of 
$28.00 per hour, for a total of $336.00. Because this estimate exceeds $250.00, we require an 
advance payment of $250.00. See28C.F.R. § 16.11 (i)(2). You may also choose to specify a 
particular amount you are willing to pay and forward a check for that amount. 

. \u ^^®^^5°'T^'* 5^"^ '^^^^o^'^o^^ order, made payable to the United States Treasury, 
to ^e Office of Information and Privacy, Rag Building, Suite 5'70. Washington, D.C. 20530-0001 

A^/nfib^Sf iT^''''''^ ""'^ ^^ ^^ ^''^^^P^ '^°^^ ^« "^^^^ ^* the reference numbers ' 
AG/05-R0788; DAG/05-R0789; ASG/05-R0790. If we do not receive your payment within thirty 
calendar days from the date of this letter, we will assume that you are not interested in any fiirther 
records search and we will consider your request closed in this Office. 

^ Althou^ I am aware that your request is the subject of ongoing litigation and that appeals 
^ not oidmanly acted on m such situations, I am required by statute and regulation to infomi you 
that you have the nght to file an administrative appeal. 

Sincerely, 

Melanie Ann Pustay 
Deputy Director 
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citizens for responsibility 

aiid ethics in Washington I^O 

:!)fir(r 

July 18, 2005 '^// 

Co-Director --*^ -^ P*-***"^^ 

OfBce of Information and Privacy jOO^-'-^S^ 

United States Department of Justice \ (j 
Flag Building 

. Suite 570 
Washington, D.C. 20530-^001 

RECEIVED 

Re: Freedom of InfiMiK^ation Act Appeal 

JUL 2 2005 

^^^^^= Office of Information and Privacy 

^ ^ By letter ^^ July 1 1 2005. Melanie Ann Pustay, Deputy Director, OfBce of 
Infonnation and Privacy, U.S. Department of Justice ("DO J"), advised me that the 

. request of Citizens for ResponsibiKty and Ethics in Washington ("CREW") for 
ftlf^tiOH of its Freedom of Information Act "(FOiA*') request dated June 28, 2005 was 
d^gd. CREW hereby appeals that detennination and requests that you reverse it for the 
reasons set forth below. 

CREW'S FOIA request of June 28, 2005. sought all records in the OfBces of the 
^ttomey General, Deputy Attorney General, and AgsflfiiateAttornsy General relatmg to 

Action No. 9^^-2496 (GK). CREW^^ougkt all records relating to any offer of ^^. 

settiement in that lawsuit, records oHil contacts between any mdividuals in the Offices 
of the Attorney General, Deputy Attorney General and Associate Attorney General and ' 
flie White House concerning th^ tnh..r,..^ Inmi^t-Qr eoords of any contacts between 
Associate Attorney General Robert D. McCallum and tte law firm Alston & Bird 
concerning the tobacco lawsuit In accordance with 5 U.S.C. §552(a)(6)(E)rii) and DOJ 

"r^'^'il ™ ^"^ ^^' ^^^ '^'''^'^ '^' DOJ expedite its processing of 
CREW'S FOIA request. 

In her letter of July 11, 2005, Ms. Pustay characterized CREW's request for 
e3q)edition as based only on «[a]n urgency to inform the public about an actual or alleged 
federal govemitient activity, if made by a person primarily engaged in disseminating 
mfonnation, pursu^tto28 CFR 16.5(dXl)P(2003). She denied that request based on 
the mabihty of her office to "identify a particular urgency to inform the public about an 
actual or alleged federal government activity beyond the pubUc's right to know about 
^^vemment activities generally." She also found that "the primary activity" of CREW 
dotes not appear fo be information dissemination." 

U DuPont Circle, N.W., 2nd Floor . Washington, D.C. 20036 

(0) 202.588.5565 (c) 202.841.5096 
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This detennination is wrong as a matter of law and fact. As CREW explained in 

ite request for expedition, there is a particular mrgency in informing the public about the 
circumstances surrounding DOJ's proposed penalty in the tobacco lawsuit. A legion of 
news reports have suggested that the proposed penalty was the product of improper 
political influence brought to bear on the government's trial team of career lawyers and 
that these influences included improper attempts to have government witnesses alter their 
trial testimony. I have attached copies of these news articles to this letter (Attachment 
A). In addition, numerous members of Congress have called for an investigation into 
these veiy serious matters, and written letters to the Attorney General expressing their 
concerns about the possibility that the government's proposed penalty was the product of 
improper influence and raising questions about the integrity of the Department of Justice 
See Attachment B. And DOJ's own Ofl&ce of Professional Responsibility has initiatedan 
mvestigation into these charges. Sfeg Attachment C. 

Moreover, the government's proposed penalty, the subject matter of CREW s 
FOIA request, was made m Utigation that will have a significant and far-reaching effect, 
as demonstrated by the magnitude of the monetary penalties that have been under 
consideration in this matter, and the degree of public attention given to DOJ's most 
recCTt proposal. The urgency for this information to be made public could not be clearer 
as the government's proposal implicates the rights and responsibilities of millions of 
Amencans and tobacco companies that make up some of the most powerful and lucrative 
busmesses m the United States and abroad. ' This urgency is heightened by the advanced 
stage of the tobacco Mgation, wherein the district court is currently considering what if 
any, penalties should be imposed against tiie defendants. See Attachment E (letter frok 
Joseph A. Cahfeno. Jr., former Secretary of Health, Education and Welfare, to the 
Honorable Gladys Kessler). 

^ ^ piap,, (SKEW has- demonstmtedlhat it is "engaged primarily in disseminating 
mfo^sfli' as required by 28 CFR 16.5(d)(l)(ii). As we explained in dur request for 
e:jeditu>n. CREW is #«^p|i|».^?ip^ratipn' engaged primarily in dissemiBa&g 
i«m^®ait ^Aeisfioina variet5r&f sotirces, including the Freedom of Information 
Act, and seeks the information r^jj^ted in this FQIA request for the express purpose of 
dissenunatmg it to the public. ^^^^fe^feb3ifeaife^dfee»?;fe,ete^f^ contains 
numerous exanq)les of its efforts, mcludmg a link to a site, prepared by CREW that 
details the many activities of Jack Abiamoff, a Washington lawyer and lobbyist currently 
under Miminal mvestigation, and the many powej:^ individuals linked to Abramoff 
flirough such things as campaign contributions. '^0^ tmk^y. published a report. 
Addicted to Pom: How Members of Congress Benefit from Pornography, that detaUs the 
campai^ contributions that members of Congress had received from coiporations 
mvolved m pornography. As with the ifptFQhic Privacy Mormation Center and the 




See Attachment D Getter from U health organizations to the Attorney General). 
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* * ^ 

^LU, Iv^ organizations that the courts have found satisfy this criteria,^ CREW 
"'gathers information of potential interest to a segment of the pubhc, uses its editorial 
skills to turn the raw material into a distinct work, and distributes that work to an 
audience."' ACLU, 321 F.Supp2d. at30 n.5, ouotjne EPlC. 241 F.Supp.2d at 1 1. 

We also note that DOPglffefil Division, by letter dated July 7, 2005, i^tedi 
CREW'S request for expedition pursuant to 28 CFR 16.5(d)(l)(ii) for a comparable FOIA 
request relating to the tobacco litigation. The CivH Division's detennmation that CREW 
has demonsteated a "compeUiig need" and is therefore entitled to expedition of its FOIA 
request based on the same record presented here compels a reversal of the Office of 
Ihfonnation and Privacy's mitial determination to the contrary.^ 

Fmalty, CREW'S request for expedition also satisfies the separate criteria set 
forth in 28 CFR 16.5(dX2]ife in that it involves "[a] matter of widespread and 
exceptional media interest in which there exist possible questions about the government's 
integrity which affect public confidence." 4s-aii aii^al matter, we note that DOJ faUed to 
even consider the appUcabiHty of this regulation, notwithstanding DOJ regulations that 
require "[a] component that receives a request that must be handled by the Office of 
Public Affairs" to "forward it immediately to that office by hand-deliverv or fax " 28 
CFR 16.5(dX2).^ ^ 

On the merits of this independent basis for expedition, the degree of media 
attention paid to the subject matter of CREW's FOIA request and the questions that have 

V^^l^!? ^"^ ^^ "^^^^ °^^ government's proposal unquestionably demonstrate 
that CREW IS entitled to expedition of its request. 



See ACLU v. U.S. Dep't of Justice, 321 F.Supp.2d 24, 30 (D.D.C. 2004)- EPIC 
V. Dep't of Defense, 241 F.Supp.2d 5, 11 (D.D.C. 2003). 

^ ^ H; as the D.CCkcuit has found, the "compellmg need" set forth in the Statutory 
cnterm for ej^edition sets "a govemment^de rather than an agency-specific standard » 
It necessanly follows that withm an agency there cannot be differing conclusions by twd 
cUffermt agency components as to what constitutes "compelling need." See Al-Faved v 
CIA, 254 F.3d 300, 306 (D.C. Cir. 2001). ^ 

* CREW is herewith submitting to DOJ's Office of Public Affairs a copy of its 
ongmal request for expedition made to the Office of Information and Privacy along with 
a copy of this appeal. 

3 
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Under these circumstances, CREW satisfies fully the criteria for expedition of its 
FOIA request and, accordingly, the initial determination by the Office of Ihfoimation and 
Privacy denying CREW's request must be reversed. 



Sincerely, 




ANNE L. WEJSUANN 



cc: Director of Public Affeirs 
U. S . Department of Justice 
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I ■ 

U.S. Departaient of Justice 



Office of Information and Privacy 




Washington, D.C. 20530 



km t 2 2005 



Anne L. Weismann, Esq. 
Citizens for Responsibility 

11 Dupont Circle, Nff 
Washington, D.C. 20036 

Dear Ms. Weismann: 



Re 



Appeal No. 05-2360 
Request Nos. 05-R0788 
through R0790 
RIiH:ADW 



Which y^ :^^S2 fri°^Se';cti" ^"f^ '^'y ^»- ^"=. in ^ 

actxng on behalf of the Ot^ls'oflT°lL "«l^"i« Ann PusUy, 
Deputy Attorney General .^^ . oi,the attorney Oaneral 
denying your request for ^edttef "° "'"""^^ '^"*«1 
for access to recordn conSS^'^taJn'"'?? °' ^""^^ -^il"^" 

.eteri^rtLTyo1?-;,^^f ^J^^OfHce Of Public Affairs has 
treatment . Accordiugly'^^L1p°^e'i1s «o°t^^ "^^^^'^^ 



Sincerely, 



Richard L. Huff 
Co -Director 
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citizens for responsibility 

and ethics in Washington C^^ ^ 





My 11, 2005 



Co-Director 

Office 6f Infonnation and Privacy 
Suite 570, FLAG Building, 
United States Departmen^t of Justice 
Washington, D.C. 2Q530 




OFFICE OF INFORMATION 
AND PRIVACY 

JUL 2 2 2005 



Re: Freedom of Informatioii Act Appeal RECEIVED 

Dear Sir/Madam: 

Divisin? uTn'^'l!"^! \f^-' ^ai:^**'''^^"^^^^^^^ Charge, FOI/PA Unit, Civil 
wXln ?«^pS^^' f ^'' ^ ^f ^'^' ^""'"'^ ©trze^'fonResponsibility and Etics in 
J?^^ ^ yP ^^ ""^ '^^"''^ ^^^ a feev2iv^for.our Freedom of Infonnation Act 



^ 



waiver 6f fees assbciated with processing this request for records. " ' ' "" ' 



i^'--J ^^^ ^^ftl^^W-tJ?? ^^q^^irprafintsfo.,- a.fe^ ^vdver.Therehas' been wide public . 

.political mfluence.brqughtto bear on the government's ttiH.tdaih. of career lawyers and 
o^ISTofT'fT' ,^ ^""^^"^ ^ ourrequest the subject of this request Lcerns the 

S?i^e^^*H fi -^TT',"^^ f ^^"^^ ^^ likely coutribute significantly to a 
t)eteruRd^^t^^g.ofthemdividuals,andipf^^^^ • 

^W^liti^^pp^ti,,-oft^^ . 






i 



;r.c.;.mt%JJ|M^S^^??{S^^^ ,that, b,ased on a review of 

.ap.qrUon.pfth^docute^ts.resoonsivJ»:t;;tUi^fe;Ti,ii.fv{,^iiJ^^^^ una review or 

nas-rMuested 



ones thaf are already in tlie'pli^ii 



c dom^/lWtiiei^1J^;^ffilS^^ ^ • 







iilDuBont Cirde,:.N.W,,,.^9dFJcior.r, ; Washinigton;rD,ai.:.20036: \ 






Jii. j ;i;»Jic r, 



r^' 






•I, 



« f M 
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DOJ's initial fee detennination is wrong as a matter of law. As at least one court has 
found, DOJ's approach here would "invert the burden of proof and foist upon [the requester] a 
burden that is not provided under the FOIA." Project on Military Procurement v. Den't of the 
Navy, 710 F.Supp. 362, 367 (D.D.C. 1989). The law, however, is clear - it is the government, 
not tiie requester, that bears the burden of demonstrating the propriety of its withholdings. Id To 
require the requester to instead bear that burden, before the agency has even completed its review 
of the responsive documents, much less withheld material under a claim of exemption, would be 
contrary to the statutory scheme and common sense. At this point, with no knowledge about 
what the universe of responsive documents is, CREW is simply hot in a position, legallyor 
fectually, to refote DOJ's speculative claun that ail of the documents CREW requests would be 
exempt from disclosure, save those aheaidy in the public domain. 

This conclusion is remforced by DOJ's concession that its initial determination on 
CREW'S request for a fee waiver is based on a review of only a "portion" of responsive 
documents. Letter of July 7, 2005, to CREW from James K. Kovakas. That DOJ contemplates 
asserting-exempUons over all of the non-pubUcmaterial based on a "nonexistent" record of 
review and decision, Project on Military Procurement 7 1 1 F.Supp. at 3 67, underlines the 
premature and faulty conclusion DOJ has reached to date on CREW's fee waiver request. 

^ From its uiitial fee determmation. DOJ appears to concede that CRBW has met the other 
catena for a fee waiver. As a non-profit corporation,' organized under section 50 1(c)(3) of the 
toemal Revenue code. CREW is committed to the protection of the citizen's right to be aware of 
die activities of government ofScials and to ensuring the integrity of those officials CREW is 
dedicated to empowering citizens to have an influential voice m government decisions and in the 
governmental decision-making process. CREW uses a combination of research litigation and 

n^l^"" f''^'^, '^ "''''''^'^ "^^ '^^^^ of information garnered through this reques't is not 
m CREW s financial mterest CREW will analyze the infomiation responsive to this request 
and vwU share its analysis with the public, either through memoranda or reports. As a review of 
CREW s website - www. citizensforethics.org - illustrates, CREW'has an established history of 
usmg ae Freedom of Information Act for these purposes. 

Under these circumstances, CREW satisfies fiiUy the criteria for a fee waiver and 
accordmgly, DOJ's initial determination to deny CREW a fee waiver must be reversed. ' 



Sincerely, 




ANNE L. WEISMANN 
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U.S. Departmen.,of Justice 

■ Office of Ihfonnation and Privacy 




Telephone: (202) 514-3642 



Washington, D.C. 20520 



JUL 2 8 2005 



Ms. Anne L. Weisinann 

Citizens for ResponsibiUty and Ethics in Washington 

1 1 DuPqnt Circle NW., 2nd Floor 

Washington, DC 20036 

Re: Your letter of July 11, 2005 

Dear Ms. Weismanii: • 

This is to advise you that your administrative appeal from the action nf f\.^ r,\r,-i n- • • 

each appelkM equal and tapartii taL^f * w3m f '°"° f °^- ,•" «> ^«™Pt to afford 
tins number m any &to coaespondenoc to dm Office regarfS^er ''*°" 



Sincerely, 



* • 




to-^' 



Priscilla Jones 

Chief, Administrative Staff 



\v 
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U.S. Departs . of Justice 

Office of Mormatioa and Privacy 




Telephone: (202) 514-3642 



Washington, D.C 20530 



1 I 



ADVANCE COPY BY FAX 

Anne L. Weismann, Esq. 
Citizens for Responsibility 
and Ethics in Washington 
Second Floor 
1 1 Dupont Circle, NW, 
Washington, DC 20036 

Dear Ms, Weismann; 



JAN 2 3 2006 



Re: Appeal No. 05-2367 

Request No. 6l45-FOIA-8394 
MAPJGM 



You appealed on behalf of Citizens for Responsibility and Ethics in Washington (CSJ^Ws 
from the fee waiver determination made by the Civil Division with regard to yor^SS^ 
^questfor acc«s to records concerning the govenunenfs proposed pfnaltrinuXSes? 

format/' and mcludmgrecords related "in any wayto.any offer of settlemrt'-^^^^^ 
enmnerated compames and institutions. (CREW request dated June 28 2OO5.T2 af^ 

shall betrdt'^LTro wt f Z M^t^ ' -^ "ir 'T'"- p^'^^^^- ^^- f- 

likely to contributesi^U^o^SI^-iLtS^^^^^^^ 

fii support of your appeal you state that tiiere has been wide pubUo attention to fh. 
govenunenfs proposed penalty and seemingly question whsthrr.l ,/ , 

iWher s^ m CREW i, a.„o,v^ffi ejpotaflon f:^^ SoloV3 ' fl? 
Ihtemal Revenue Code and tfaaf CREW is cammin^Ar. ..^. . .• i^ • ^"Hc)(3) of the 



-ffcM 
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_ With regard to the Civil Division's response to CREW of My 7, 2005, advising you of its 
fee waiver detemiinatioii, you appear to have misconstrued that response inasmuch as you 
concluded that the Civil Division had "speculativeily] claim[ed]" that all records responsive to 
CREW s request were exempt from disclosure (with the exception of those already in the public 
domain), thus resulting in a "premature and feulty" fee waiver determination. (CREW appeal 
dated My 1 1, 2005, ^ 1-2, at 2.) This GfSce regards that letter as a partial fee waiver 
determination limited to the records found as a result of the Civil Division's preliminary search ' 
(of approxnnately three hours), (gee Qvil Division response dated June 7, 2005, 1 1 at 2.) 

Your conclusion that the Qvil Division's fee waiver detennination encompasses all 
r^ponsive records is at odds with the CivU Division's explanation to you that "if as we proceed 
with the.processmg we detemiine that records can be released" it would evaluate'those records 
for fee waiver purposes. (1412 at 2.) Likewise, your reading of the Civil Division's letter gives 
no effect to Qvil Division's statement that it "reviewed a portion of the docmnents responsive to 
yourrequest" ( M. If 1 at 2.) While the Civil Division's letter ulthnately finds that a "waiver of 
fees IS therefore not appropriate," a readmg of that sentence, in conjunction with the entire 
paragr^h m which it is located, makes it clear that all references to "these records" in that 
paragraph are made mih regard to only a portion of the records responsive to your request. It is 
"these records," therefore, that are the subject of this response. y h »^- 

While I understand that feere is some likelihood that records similar to those already 
located ^^all be found among the records that have yet to be reviewed, until that review is 
completed, and a fee waiver determination is made by the Civil Division for that portion of 
records, this OfBce cannot (nor can the Civil Division) predict what that result might be. 

It also appears that you have misconstrued the meaning of at least a portion the 
statutory fee waiver standard. The language of the fee waiver standard speaks to whether 
disclosure of the requested information would Kkely contribute to the public's understanding of 

unoXS.T'"T- ''''' '''^' ^r °" ^"^ *° ^^Ply ^^^^ ^ f- ^^ver to CREW bTd 
Zl^lTw J- ''^riT''^ '^'^' "^^"^ ^^g ^^t° ^^^°^t which of those records 
wo^dhkefybe "disclosed," its action would not comport with the directive of the fee w^^r • 

m^r'^ ^^^^n^^'S^:^^''^^ No. 97-0159, slip op. at 10 

£•?£', Ti ' T^^ ^T^^ ^' "^'^'^^^ ^^^^'^^^^ ^d "'"rt «l^°^ld consider . . whether 
the discbsable portions of requested information are meaningfully informative in relation toSe 
subject matter requested" (citing agenc^s fee waiver regulation)) 

You seemingly would have had the Civil Division, and now this Office, find (or to use • 
your own words, "speculatively claim") that all of the record, responsive to yo^ requS 
"satisf^y] fuUy the criteria for a fee waiver" as.you have stated in your IppJlnZfosiXion 
not only IS mconsistent with the wording of the statute as explained above, as it would have been 
made^without an assessment of the nature of the infonnation likely to be d scloseTbut it Ilso 
would place theagency in the untenable position of potentially being unable to recoupVees to , 
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f i 7tl °^rr ^' ^^'^- "I^^-^^J^rity of courts that have addressed this issue have 
concluded that until a fee waiver detennination has been made and (if a Ml fee waiver is not 
granted) the requester has agreed to pay all the assessable fees, the request is not yet ripe for 
processing because that has been no compliance with the fee requirements of the POIA. 

1 ^^^''fff V° *^°.'^ '^'^ ^^^ ^^^^^ ^^^' ^^^° ^°°a'e'i ^d reviewed, this Office has 
conduded that the fee waiver determination made by the Qvil Division was correct. In reaching 
ttos decision on your appeal, the six factors referenced above were analyzed as they apply to 
CREW s request It is apparent that many of these records concern the operations or activities of 
the federal government (fee waiver fector one) and that CREW's interest in the records do not 
appear to be pnmanly commercial (fee waiver factors five and six). Further you have orovided 
some support for C^Ws intention to analy^ the records that it receives a^kratS Ss 
Sf« t' "^t r* "^^ ?f^%^'^^ ^«ri°-« ^«thods (factor three). Your requesUo^^r 
Ms to saftsfy fee remammg fectois. As you are aware, the requester bears the initii buX of 
demonstratmg that it is entitled to a fee waiver. 

The releasable records that have been identified thus far consist of records that are nart of 
Ae public court record in the tobacco Ktigation. A fee waiver is not appropn^ffofslrrecTrds 
as the pubhc understanding will not be significantly enhanced by rele^e of informati'^that is 
already avaUable to the pubKc (fee waiver factors two and fo:^) S^oJ^Sw^fTZ . 
Dept of Justice , No..03-5093, 2004 WL 980826. at *18 (D.C. Ciri;S^ 2004) rM^^ n 
basis to conclude fliat [plaintifq is entitled to a blanket fie wdver" wWe pla^tif^Jnot ^e 
i^ue with the reasonableness of the district court's finding of the public avaiSty of Sie 
documents already released; upholding the government's refusal to process addiS documents 

1994) (notmg that "where records are readUy fi-om other sources . • further disclosure h^Z 
agency will not significantly contribute to pubUc understandmg") jSS^SS^ane 

Situation V. narh7n.ri , 835 F 2d 1282 1 2Rfi {Qth P,V i QC'7^ / v^^igu^i oooiogicai ^ffo pa gp 

morepotentialtocontributetopubhc ^e^l^s) ^ """"' "" '""^^^''^^ ^ 



' If fee waivers were granted simply on the basis of the face of the request without an 
assessment of the records likely to be disclosed, and thereafter dmng^reZZ^^^roffh. 
records It were determined that the requested records are properly exempt frtmSsSfee 
agency Omvmg already granted a fee waiver) would be without rLurse to demXa^enf 

guiaennes issued by the Office of Management and Budget - that when assessable fees exceed 
$25,00. &e requester must commit to pay them in. writmg before the agencr^iTlLated to 
process.that request; in other words - no commitment, no obhgationr3ess ^'^^^^^ 
procedure was created in part to give the requester some protection againsT^ees wta tit 
receivmg notification fi-om the agency and then aereern^ tn th^ " ^S^insi lees wittiout first 

detennmedmsrelyonlhebasisofthBnatureoflherequWtalOM. •""" '^ '°8S=^'' »™ 
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You emphasize in both your initial request and appeal, presumably to enhance CREWs 
clami that It is entitled to a fee waiver, that CREW is a nonprofit corporation organized under 
section 501(c)(3) of the Merhal Revenue Service Code. While this statement is not disputed it 
is irrelevant with regard to CREWs entitlement to a fee waiver. It is well settled that there is no 
automatic waiver of fees for nonprofit mstitotions. Further, you describe CREWs commitment 
to the "protection of the citizen rights to be.aware of the activities of government officials and to 
ensurmg the mtegrity of those ofBcials," and that "CREW is dedicated to empowering citizens " 
(CREW request dated June 28, 2005, 1[ 3 at 3.) Agam,such characterizations address CREWs 
mission statement and not its quahfications under the statutory standard, and so they are not 
helpful to this Office in its evaluation of CREWs entitlement to a fee waiver. Accordmglv with 
regard to the records thus fer located and reviewed by the Civil Division, your appeal is denied. 

While you have been provided with your full measure of statutory entitlement with regard 
to search time, your entitlement to one hundred pages of releasable records without cost has ifot 
yet been exhausted Given the wordmg of your request, however, it would appear that CREW is 
not mterested m receivmg the publicly available mfoimation that has been located to date If this 
IS mcoirectplease mfoim the Civil Division directly. You should miderstand. however that 
^roSScRP^^^^^ ^i ' fee wdver at this tune and because you have not h;dicated 
rlZnTI^ r^Z^^."^^^ ^ Pfy "^ ^^ *^^^°« °f ^ fe« w«ver. no further action is 
reqmred by the Qvil Division beyond your statutory entitlements. See 5 U.S.C. § 552fa¥3V see 
alsQ.ag„ Vermes V.IRS . No. 89-5136. sUp op. at 2-3 (8th Cir. Oct. 13, 1989) (eilaixing tk'af 
agency is under no obligation to produce material until either requester agree o^ay fee or f^ 

TTn 'oS:''*^^' ^^.^^^•^■^ ' N°- 01-1911> 2003 U.S. Dist. LEXIS 13007, at *1 8 S^C 
Jime 20, 2003) (recogmzmg that where fee waiver is denied, no action by agency is requiki uSl 

processmg by the Civil Division records are identified that are releasable and quXfor a fee 
ZZZ'^r °"^ '' ^^"^ ^°^' '' ^^^^^' ^°^--^^ -* the'::S:^°of tS fee 

With reference to the breadth of your request, I note that your request, as origmallv 
subnutted sought records related to any penalty with regard to the tobacco litiStioTs well as 

rJ^?^^^?^'T''''''''^'°'^''''P°^^^«^°^t request. I now have been informed • 

WMe I would still suggest that you give considmation to agrMiiw to oav a Darti™l,r 
amo™.toffecs ^d informing theOvn Division's FOIAOffic of SoS a CTu 
tl>a. « provxda you w.tl> an estitaste of tl>= fees noeded to proofs your request as now ^iTm 
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If you choose the fonner, it would aUow the Civil Division to move forward with your request 
upon receipt of your commitment letter. By choosing the latter and after receiving the fee 
eshmate you may then give consideratiori to agreemg to pay the full amount estimated or a 
portion of It. As previously mentioned, upon further processing of your request, if it is 
deteimmed that records reviewed do qualify for a fee waiver, any money owed by CREW would • 
be reduced commensurate with the amount of the fee waiver granted. 



Even.though this Office is aware that you already have proceeded to litigativ,^ 
regulations reqmre that you be informed of your right to judicial review of this action 
accordance with 5 U.S.C.§ 552(a)(4)(B) uu^ <«iiiou 



on, agency 
in 




Daniel J. Metcalfe 
Director 



